NTSB Order No.
EM 48

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD

at its office in Washington, D. C

on the 10th day of Decenber 1975.
O W SILER, Commandant, United States Coast CGuard,

VS.
ALTON BOW E JOYNER, Appel |l ant
Docket ME-44

CPI Nl ON AND ORDER

Appel lant is seeking review of the Commandant's decision
affirmng the suspension of his merchant mariner's docunent (No.
Z-119809) for negligence while serving, under authority thereof, as
a tankerman assigned to the tank barge OCEAN 80 during cargo
transfer operations.!?

In the prior proceeding, appellant had appealed to the
Commandant (Appeal No. 2020) from the initial decision of
Adm ni strative Law Judge Al bert S. Frevola, rendered after a ful
evidentiary hearing.2 Throughout these proceedi ngs, appellant has
been represented by his own counsel.

The | aw judge found that appellant, on Cctober 25, 1972, was
responsi bl e for supervising the | oading of the barge with fuel oi
and gasoline at a marine termnal in the port of Cartaret, New
Jersey; and that he left the barge unsupervised during such cargo
transfer operations for a period in excess of 15 mnutes
Al t hough an absence in excess of 30 mnutes was alleged, the |aw
judge held the variance was of "no particular significance." He

The Commandant's action was taken pursuant to 46 U S. C
239(g). See 46 U.S.C. 391a(9)(B). This appeal therefromis
aut hori zed by provisions of the Independent Safety Board Act of
1974 (49 U.S.C. 1903 (a) (9)(B)); and governed by rul es of
procedure set forth in 49 CFR 825. See 40 Fed. Reg. 30232,
30248-9, July 17, 1975.

2Copi es of the decisions of the Commandant and the |aw judge
are attached.



concl uded that appellant was guilty of negligence in failing to
give "his imediate attention to all aspects of the |oading of
t hese cargoes during the entire period of the | oading, "as required

by the Coast CGuard's tanker regulations in 46 CFR 35. It was
establ i shed that the barge expl oded during appellant's absence, but
the |l aw judge noted that it was neither alleged nor proved that
appel l ant' s negligence contributed to the casualty. He nonethel ess
classified the offense as "neglect of Duty causing danmage to ship
and cargo." Upon consulting the Coast CGuard' s scale of average
order's for this type of seaman's offense,® the | aw judge inposed
a 3-nonth suspension on 12 nonths' probation.*

The Commandant repeated and, in mnor respects, nodified that
factual findings of the |law judge. He concluded that a prima facie
case of negligence was made out against the appellant which was
unrebutted, and thereupon affirned the sanction.

In support of his appeal, appellant has filed a brief
contending that there was a "material variation" between the
findings of fact and the facts alleged as the basis of the
negligence charge; that the findings are not supported by the
evidence nor is the conclusion supported by the findings; and that
an erroneous standard of conduct was applied.?® Counsel for the
Commandant has not filed a reply brief.

Upon consi deration of appellant's brief and the entire record,
we have determned that the findings of fact and entered by the | aw
judge, as nodified by the Commandant, are supported by reliable,
probative, and substantial evidence. W adopt those findings as
our own and conclude therefrom that appellant's negligence was
est abl i shed. However, we further conclude that the |aw judge
m sclassified appellant's offense in view of his findings,
requiring our reduction of the sanction heretofore inposed.

It is undisputed that the expl osion took place shortly before
6:00 a.m on the date in question; that it occurred during
appel  ant' s wat ch, whi ch he began standing at m dnight; and that he

346 CFR 5. 20- 165.

“Under that order, appellant would be required to serve the
suspension only if his conm ssion of another seaman's offense
during the probationary period should be proved pursuant to 46
U S.C 239(9).

SAppel l ant's further request for oral argunent is denied.
See section 825.25(b) of the Board's rules.
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was sol ely responsi ble for supervising cargo transfer operations on
the barge throughout the entire watch. The essential issues
litigated were the length of tine that he spent inside the
dockhouse at the termnal |ocated about 20 feet away from the
barge, and whether in doing so he had neglected the prescribed
duties of his watch. According to the dockman, who was the only
w tness called by the Coast CGuard, the appellant sat at a desk in
t he dockhouse from "approximately 5:15 until the tinme of the
expl osion" (Tr. 26, 47-8).° In rebuttal, appellant's counsel
called a chief engineer of the tug DEFENDER, stationed nearby, who
testified that appellant was "checking his tanks" on the barge at
5:30 (Tr. 68-9). Also presented was the transcript of a police
officer's testinony in a prior proceeding to the effect that upon
interrogating the dockman sone 4 hours after the casualty, the
latter told himthat appellant had |l eft the dockhouse to check the
| oading of the barge 10 to 15 m nutes before the explosion, then
cane back and said that "everything was going along normally."’

In evaluating the conflicts of testinony, the |aw judge found
no lack of credibility in the dockman but rather that he had
candidly admtted on cross-exam nation that he did not renmenber
what he told the police officer. The |aw judge accepted the
of ficer's docunented testinony and that of appellant's w tness at
the hearing as being nore reliable than the dockman's to the extent
that their testinony conflicted with his. The unrebutted portion
of the dockman's testinony, that appellant entered the dockhouse at
5:30, left to nmake an inspection of the barge 10 or 15 mnutes
before the explosion, again returned to the dockhouse, and was
there when the explosion occurred, was also accepted by the |aw
judge. He thus found a period "clearly in excess of 15 m nutes”
remai ned when appellant was in the dockhouse.

In contending that the findings |ack evidential support,
appellant first argues that the law judge places him in the
dockhouse at the very tinme he was observed on the deck of the barge
by the engineer. This error has been corrected by the Commandant's
finding that "at about 0530 [appellant] left the barge and
proceeded to the dockhouse where he remained chatting with the
dockman for approximately 15 mnutes.” The further argunent that
appel l ant' s subsequent tour of inspection is "inprecisely tinmed as

5Thus there can be no clai mof variance between the
al I egations and proof.

'Hearing of Marine Board of I|nvestigation, Appellant's
Exhibit A, pp. 1681-3. This was offered to show a prior
i nconsi stent statenent by the dockman. It was admtted into
evi dence by stipulation (Tr. 59, 80).
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ten or fifteen mnutes" is rejected, since this was solely due to
t he specul ative nature of appellant's own evidence. The findings
as nodified are supported by the record in our view, and we have no
reason, based on the argunents advanced by appellant, for
di sturbing them

Moreover, we find that the law judge applied the proper
regulatory standard in determ ning negligence herein. He found
that appellant "was not in a position [frominside the dockhouse]
to properly supervise the operations of the cargo systemvalues, to
observe the cargo connections for | eakage, and to observe the rate
of loading for the purpose of avoiding the overflow of the tanks."3

Appellant's objection here is with respect to the concept of
"constant supervision” evoked by the | aw judged and the Commandant
in their interpretations of the regulatory standard. He argues
that there are many matters which requires a tankerman to | eave a
barge during cargo transfer operations, such as "the necessity of

phoning his conpany ..., contacting a term nal representative ...
responding to a call of nature..., [and] checking shoreside
connections.” He also asserts that it is comopn practice for a

single tankerman to supervise the |oading of several barges
si mul t aneousl y.

The difficulty with these argunents is that they have no
rel evance to the case at hand. Appellant was supervising only one
barge and was not performng any of the tasks described. The
unrefuted evidence is that he was in the dockhouse sinply "to rel ax
and socialize" with the dockman, as found by the |aw judge. | t
suffices for us to hold that this activity was utterly inconpatible
with the regulatory standard, and that appellant neglected the
duties of his watch while spending tinme in this manner.

Moreover, we agree with the Commandant's determ nation that
there was no material variance between findings and allegations.
This was nmade in accordance with a well settled precedent that
"there may be no subsequent chall enge of issues which are actually
litigated [where]lthere has been actual notice and adequate
opportunity to cure surprise."® In addition, while claimng to
have been m sl ed, appellant nakes no showi ng of prejudice to his

8These are duties prescribed for the senior deck officer
during cargo transfer operations aboard tank barges in 46 CFR
35.35-35. Appellant's brief concedes that he had such duties as
"the senior man on watch."

Kuhn v.C vil Aeronautics Board, 183 F. 2d 839, 841 (D.C.
Cr., 1950); Commandant v.Reagan, 1 N.T.S.B. 2193 (Order EM 9,
1970); 1 Davis, Adm nistrative Law Treatise /z/ /z/ 8. 04, 8.06.
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case by reason of the variance in question.?® Nonet hel ess, the
length of tinme and the circunstances surrounding his absence from
the barge affect the conparative seriousness of the offense.

| nsof ar as the circunstances are concerned, it appears that
appel I ant perforned one inspection on the barge i medi ately before
and another during the aggregate time invol ved. Thi s obvi ous
mtigating factor was ignored by the law judge in assessing
sanction. H's assessnent of the offense is also deficient in |ight
of his prior finding that appellant's negligence did not contribute
to the vessel casualty. For these reasons, in view of appellant's
good prior record, and upon weighing the true gravity of his
of fense according to the findings herein, we believe that his
of fense should be classified as a failure to performhis duty, as
listed in Goup A of the Coast Cuard's scale of average orders
warranting no nore than an adnmonition for first offenders such as
appel | ant . !

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The appeal be and it hereby is denied except insofar as
nodi fication of the Cormandant's order is provided for herein; and

2. The order suspending appellant's docunents for 3 nonths on
12 nonths' probation, affirned by the Commandant, be and it hereby
is nodified to provide that an adnonition be entered against the
appellant for failure to performduty.

REED, Chairman, MADAMS, THAYER, BURGESS, and HALELY, Menbers
of the Board, concurred in the above opi nion and order.

( SEAL)

OI'n fact, appellant's brief rejects the remedy of renand,
al though this is the nost that he would be entitled to if such
prej udi ce coul d be denonstrat ed.

1See n. 3, supra.



